WHAT ARCHITECTS NEED TO KNOW ABOUT 30.10 MOTIONS

Imagine this scenario: a busy architect is out making a site visit when it happens: their phone
buzzes and an email pops up from a colleague alerting them that legal documents were served on
the firm at reception.

When the architect opens the attached pdf, they see a bunch of legal documents, possibly under a
cover letter, with the first page being entitled “Motion Record” or “Notice of Motion".

If the architect is (fortunately) inexperienced with litigation, they may believe that they have been
sued - but they were not. Even if savvy enough to know that this is something else, they may not
know what to do.

Pro-Demnity has been seeing more of these motions in recent months.

WHAT IS A 30.10 MOTION?

A 30.10 motion refers to a motion seeking the production of documents needed for a lawsuit from
an individual, business or other organization that is not involved in that lawsuit.

There are several types of lawsuits where an architect’s file(s) might be crucial to determining key
issues in dispute by other parties, even where an architect has not been sued. This could include
cases where a project owner has sued a contractor, a contractor has sued a subcontractor,
another consultant has sued the project owner, an end user has sued the owner, or vice versa for
any of these scenarios.

The authority to seek this relief from a Court is derived from Rule 30.10 of Ontario’s Rules of Civil
Procedure, which is the regulation that guides how civil litigation is conducted (think of the Rules
as the Ontario Building Code of lawsuits), hence its name as the 30.10 motion.
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Here is a sample below:

Court File No. 5C-22-123436

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
UPSET HOMEOWNER

Plaintiff
-and -‘

CANNY DEVELOPER. CORPORATION, JANE DOE GENERAL CONTRACTING
LIMITED and INCOMPETENT MECHANICAL SUBCONTRACTING INC.

Defendants

MOTION RECORD
(returnable September 30, 2022)

September 6, 2022

SEYWALKER VADER LLP
999 Bay Street

Toronto, Ontario

R2D 2D2

Darth Vader (LSO No. 11111V)
Telephone:  416-XXX-XXXX
Email: dvader@skyvaderllp.com

Lawver for the Defendant,
Canny Developer Corporation

Sample Motion Record Cover. In a 30.10 motion, the next page would indicate it is sent to the
architect’s attention.
If you receive one, contact Pro-Demnity and your legal counsel.

WHAT TO DO WHEN SERVED WITH A 30.10 MOTION?

Just because an architect is not yet part of a lawsuit, this does not mean that someone who is
party to it might not try to bring them in later, possibly after reviewing your file documents. This
means that you should report a 30.10 motion to Pro-Demnity as a potential claim. The
motion may be an innocent attempt to obtain documents that will come to nothing, but Pro-
Demnity’s team are in the best situation to determine this. If there is a substantial risk that the
architect could get drawn into the lawsuit, we may appoint a lawyer to represent you at the
motion.



In many cases, a 30.10 motion is harmless, or unlikely (in Pro-Demnity’s view) to lead to you being
involved in a lawsuit. However, even if the 30.10 motion is “harmless” from this perspective, you
or a representative are still legally required to attend court on the date and at the location
indicated in the Notice of Motion.

In such a case there is no coverage for Pro-Demnity to appoint a lawyer to act as your defence
counsel. Large firms may have an in-house lawyer, or a go-to private lawyer who can deal with the
lawyer bringing the motion and/or attend the motion on their behalf. If not, you may wish to
consider retaining one of the lawyers included on Pro-Demnity’s Risk Services’ list of lawyers

resources.

WHAT WILL BE THE RESULT OF THE MOTION?

The outcome of the 30.10 motion in nearly all cases will be to order you to provide copies of your
file documents to the party seeking them. However, if you or a lawyer attend the motion, this
could still be helpful in the following ways:

1. Limiting the extent of the documents to be provided;

2. Extending the time you have to provide the documents; and

3. Securing a requirement that the party seeking an architect’s documents pay a reasonable
fee for your time in administering the document transfer.

5 POINTS TO TAKE AWAY:

1. Being served with a Motion Record for a 30.10 Motion is not a lawsuit brought against you
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but a request for documents to be given to someone who is involved in a lawsuit.

2. Do not ignore or put off dealing with a 30.10 Motion - there are tight timelines.

3. Notify Pro-Demnity of a potential claim if served with a 30.10 Motion.

4. You or a representative must respond to the motion or bad things can happen (in the
extreme case, you could be found in contempt of court, a criminal offence).

5. You should expect the court to require you to provide documents, but you can influence
when and how.

As your professional, protective ally, Pro-Demnity always has your back and will proactively
defend you against allegations of errors, omissions, or negligence. If you have any questions
about potential claims, speak with our Risk Services team at 416-386-1770 ext. 2, or if you receive
a 30.10 motion, contact claims@prodemnity.com.
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